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October 4, 2017

The Honorable Alan Lowenthal

The Honorable Grace Napolitano
125 Cannon House Office Building

1610 Longworth House Office Building
Washington, D.C. 20515

Washington, D.C.  20515
Dear Representatives Lowenthal and Napolitano:
On behalf of the California State Association of Counties (CSAC), I am writing in strong support of your amendment to the House FAA reauthorization bill (HR 2997) that would protect states and localities from federal government intrusion regarding the use of their general sales tax revenues.  Specifically, your amendment would re-establish congressional intent – along with 29 years of federal interpretation – that state and local sales taxes that are collected on aviation fuel are generally not subject to provisions of federal law that require entities to spend aviation fuel excise tax revenues on airport uses.

In 1987, Congress passed legislation that required airports to spend jet fuel excise tax revenues on aviation-related purposes only.  The conference report to the Airport and Airway Improvement Act (H.R. Conf. Rept. No. 484, 100th Cong., 1st Sess. 1987 accompanying P.L. 100-223) clearly stated that the requirement that local taxes on aviation fuel must be spent on airports “is intended to apply to local fuel taxes only, and not to other taxes imposed by local governments, or to state taxes”.
In 2014, however, the FAA issued a final rule that contradicts the intent of the aforementioned law and which overturns decades of legislative interpretation.  Specifically, the FAA’s policy amendment (79 FR 66282) requires states and local governments to spend the proceeds of any aviation-related tax – those derived from excise taxes and local sales taxes – for airport capital and operating costs.  According to the FAA, “the agency interpreted the provisions of Sections 47107(b) and 47133 [49 USC] to apply to any state or local tax on aviation fuel, whether the tax was specifically targeted at aviation fuel or was a general sales tax on products that included aviation fuel without exemption.”  

As you know, there are over 20 self-help counties in California that administer local voter-approved sales taxes, the proceeds of which support a number of critical governmental functions.  When voters approve local sales tax increases, they do so with the promise that the revenue generated from the tax will be used for the purposes identified in the ballot measure.  The FAA’s rulemaking is an affront to local control of general application sales tax initiatives, as the policy effectively overturns the decision of local voters in taxing themselves for specific purposes.  Furthermore, because sales taxes on aviation fuel are not segregated from other taxable sources, states and local governments must implement an extensive new tracking system(s) in order to comply with the FAA’s policy.  This administrative burden represents an unfunded mandate.

It is estimated that the FAA’s policy amendment, if fully implemented, could mean a loss of over $100 million for the State of California and its local governments.  Nationwide, a recent study suggests that state and local governments will lose roughly $190 million a year under the FAA rule change.

Pursuant to your amendment, FAA policy stating that excise taxes on aviation fuel must be spent on aviation projects would continue.  However, the amendment would exempt from the 2014 FAA rule voter-approved general sales taxes that were in effect prior to September 30, 2017.  In addition, the amendment would allow general sales taxes on aviation fuel to be spent on other surface transportation projects, in addition to aviation purposes.
Again, CSAC supports your amendment to this year’s FAA bill that would restore congressional intent and reestablish federal interpretation that local sales tax measures are generally not subject to the provisions of PL 100-223 that require states and localities to spend aviation fuel excise tax revenue on airport uses.

Thank you for your ongoing support of California’s counties.  Should you have any questions or if you need any additional information, please contact Joe Krahn, CSAC Federal Representative, Waterman and Associates at (202) 898-1444.
Sincerely,
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Matt Cate

CSAC Executive Director
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